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GOVERNMENT ASKS SUPREME COURT 
TO STOP PUBLICATION OF V/ETJVAtA 

Study With top secret markings 


- S >ec.al to T.e Nrr York Times 

WASHING 70X. June 26 — Following 
is & transcript o[ the ora argument held 
today before the United States Supreme 
Fourt in The New Yoriz Times and The 
Washington Post cases. Speakers were 
not identified in the official transcript , 
but unofficial identification has been 
made wherever possible. 

«■ Proceedings 

Mr. Chief Justice Burger: We will 
hear arguments in Nos. 1873 and 1SS3, 
The New York Times against the United 
States, and United States against Wash¬ 
ington Post Company. 

Mr. Solicitor General, the Govern¬ 
ment’s motion to conduct part of the 
oral arguments involving security mat¬ 
ters in camera, as has been done in the 
District Courts in New York and Wash¬ 
ington, and in the Courts of Appeals 
in the Second Circuit and the District 
of Columbia Circuit is denied by the 
court. Mr. Justice Harlan, Mr. Justice 
Blackmun and I would grant a limited 
in camera argument, as has been done 
in all of the hearings in these cases 
until now. 

Under the order granting the writ 
''yesterday, counsel may, if they wish, 
submit arguments in writing under seal 
in lieu of the in camera oral argument. 

Mr. Solicitor General, you may 

proceed! 1 "" 

Oral Argument by the Solicitor 
General on Behalf of Petitioner 

Fo LLOW&D 


F Ron Jusr/cr White's 


* 

& 


Gu/esr/orts 

Q. As I understand it, Mr. Solicitor 
General, and you tell me, please, if I 
misunderstand it, your case does not 
really de pend upon the classification of 
this mate rial, whether it is classified or 
-how it is classified . In other words, if 
The New York Times and The Washing¬ 
ton Post had this material as a result of 
the indiscretion or irresponsibility of an 
Under Secretary of Defense who took it 
upon himself to declassify all of this 
material and give it to the paper, you 
would still be here. 

A. I would still be here. 


HE 



Q. Would it not be important without 
this case that the Government has a 
right to find out what U available to be 
published? Is that not part of their job? 



A Massive Operation 

A. It is a massive operation . There is 
l not the sl ig htest doubt-in mv mind nut < 
there has been as long as 1 can remem- ^ 
ber, which is quite a while, ^ missiv • 

. ovefciassiiication of materials, and c-iorcT ' 

j has been much too slow review to pro- 

j yide declassification. The GovernmerirTT* 

‘ in the process of taking steps to try to , 
find a way to work that problem out. j 


SyPfttAlc COURT TCRAUTS TJJMICATICU 
OR TOP ST (TRET }T/TT//AA I S'rTTy 

£ X TRftCT FROM WASti/K(T r 7 ZT STAR. (July l CT 7 l) 
"HEPORT Of COURT TUciSjca' &F ,JutZ£ 30 , i?T: 


t Mr. Justice Potter Stewart, 
with whom Mr. Justice Byron 
White joins, concurring^ 

* ^ & 

•j I think there can be but one 
answer to this dilemma, if di¬ 
lemma it be. The responsibility 
must be where the power is. If 
the Constitution gives the Exec¬ 
utive a large degree of unshared 
power in the conduct of foreign 
affairs and the maintenance of 


our national defense, then under 
the Constitution the Executive 
must have the largely unshared 
butyj^de^ preserve 

fhe degree of internal security 
necessary to exercise that pow 
er successfully. 

It is an awesome reponsibili 
ty, requiring judgment and wis 
dom of a high order. I should 
suppose that moral, political, 
and practical consideration 


vsould 'dictate that a ver y first 
principle of that wisdom vowld 
be an ‘insistence upon ayckHi g 

secrec y for its own sake . For 

when everythin g is classified 
then nothin g is classitied, ami 
the system becomes one to be 

disre g arded by The cynical O r 

the careless , ami to he man ipii 
lated by those intent on self -pro¬ 
tection ~or self-promotion . ~"I 
should suppose, in short, that 


the hallmark of a truly effective 
internal security system would 
be the maximum possible, dis 
closure, recognizing that secre¬ 
cy can best be preserved only 
when credibility is truly main¬ 
tained. 














































Df PART ME NT OF JUSTICE 

SAy 5 T HAT TO VISRZfffiD 

SECRET CLASSIFICATIONS 

VIOLATES MO LAW 


STATEMENT OF HON. WILLIAM H. REHNQUIST, ASSISTANT ATTOR¬ 
NEY GENERAL, OFFICE OF LEGAL COUNSEL, U.S. DEPARTMENT 
OF JUSTICE 

(29 JV//F / 97/ the house of 

'RtPRBSFAfTATft/FS ‘ffcEE.'DO/A OF J/JF4 KHATIoa) J'VJZCortrt )TT£S 

SS2 y PAFLT S>. FepcfKT OF HZARfrffSJ SO JVN£ 
/?W. PAGZ 7&0, PF\ZT 3.KBPORT OF HEfilhiAtfsS 

^ y ^ ^ 
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exSSv^iu^f d . oc ;r ine , of e^tive privilege, but by no means co- 
th k fc ’ S u the classification of material in the possession of 
! branch under the provisions of executive orders. These 
- ggff » e °f der3 established rule s governing the classification ofd'ocn- 
ments im plying national detent information . and nmbibiV 

Mr. Moorhead. I shift now to Executive Order 10501. 

0rder “PPl^^'.v F o ckr,! Government 
Air. Rehxquist. Yes; ^ ^ 

Mr. Reid. On page 2, if you look at your testimony there, you say, 

m ^ es ? Executive orders establish rules governing the classification of docu- 
“™ t Ll n _\°i Ving national defense information, and prohibit disclosure hv ««•„. 
revive them.^ 6 ° f d0CumenW 50 classified j Eanyone not auth orial n, 

clarified ? y ° U h ° Id tHat to be the C ' aSe if the docume nts were improperly 


Mr. Rehxquist. I think if one can show that the clas sification was 
Arbitrary or unreasonable—maybe that is just a paraphrase perhaps 
of wnat you are saying —that the provisions of executfveJSSSS 
disseminationyyould probably not govern 


* 




a*- 


Mr. Erlbnborn. Then in the Held of the classification of documents 
op secret and confidential, what sanctions are there for those who vio- 
late these classifications? ~~ . . — i.. 

Air. Reiinquis-t There may be disciplinary sanctions for a violation 
b y.AP.?m pI» yM; of the e xecutive branch. There may lie security clenr- 
ancc revocation for a breach of security [ )y ^»,n..lw»| v wlm has'a sem- 
^yckaran.-el.m i> n.,t inn-iQu, employ ee of the 'execu tive hr.wir 
and there are criminal sanctions under thTLsp.onage Act and tlic 

C C Mt/A/l/€b 
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related provisions of 18 U.S.C. 793 which, however, by their terms, 
dpn t deal with classified information, in terms of reference to the 
Executive order. They describe the material and do not relv on 
classification. -— 

1 1 Mr. Erlenborn. bo that t he Executive order and cla ssificati on itsel f- 

( does nol_caixyjmy43articular sanctions ? 

Mr. Rehnquist. Only Congress has the right to impose criminal 
sanctions., An _Execu _frv y e order canTTTo that. 

~Mr. Erlenborn . So it is onl y the Espiona g e Act that could involv e 
criminal sanctions and that does not refer to classification per se but 
the underlying quality of the document l 

Mr. Rehnquist. Right. 

Mr. Reid. Mr. Rehnquist, • 

I would like to go back to just one question which touched on the 
power of Congress to declassify, 

I was not totally clear as tovour answer to that. 

1 . Mr. Rehnquist. I think presumptively the executive branch has a 
right to declassify documents in its possession and Congress has a 
right to declassify documents in its possession. 



Mr. Moss. Isn t it true that with classification on a document, as far 
as Congress is concerned, if I have a document here that has a to p 
secret stamp on it. that alerts me to the fact that in the judgment of 
the executive, and in the handling of that document within the execu¬ 
tive department the material is to be treated as top secret. If I read it 
and my judgment convinces me to the contrary, or I give it out nub- 
-bcly?_qr_I place it in the public record , I have" violated no law. 

Mr. Rehnquist. No: that is perfectly true. 


?ART 3 J REPORT or 

Mr. Moorhead. Mr. Relinquish it has been stated that you are chair¬ 
man of a special committee established to review securi ty classihca- 
tions under Execut ive Order 1U501 and you recommend revisions in 
that order: is that correct, sir? 

Mr. Rehnquist. Yes, it is, Mr. Chairman. 





.• Mr- Horton. What is the purpose of that committee? What is 
it doing? - 

f Mr. Rehnquist. Its purpose is to try, bv reviewing the Executive 
order and the practices that have taken place under it. to see if there 
is some wav to cut down the amount of classification that is g oing on, 
and to s ee if there is so me wa v in w hich declassification of mateflaT 
once classified can be facilitated and sp eeded up. 

ZfcPORT or 2.4,76,11 IMy 


STATEMENT OF RALPH E. ERICKSON. ASSISTANT ATTORNEY GEN¬ 
ERAL. OFFICE OF LEGAL COUNSEL. DEPARTMENT OF JUSTICE- 
ACCOMPANIED BY KEVIN MARONEY. DEPUTY ASSISTANT ATTOR¬ 
NEY GENERAL. INTERNAL SECURITY DIVISION 

?fr 


Mr. Moorhead. Mr. Maroney, one of the reasons we invited you to 
come upis that there have been expressions of concern about the speech 
you made at the American Society of Newspaper Editors Convention 
on April 10, in the Shoreham Hotel. 


I think an inference which could be d rawn from 
.\2HOi yech is lb jl t.il a document- is/ ^ bissified u n der an Executive order . 
the disclosure ot its contents is j.. n -ph u 

not w hat you intended to sa y was it i - 

Mr. Maroney. 1 do nor - think it is what I said. Mr. Chairman. I 


CQUTtNO£2>\ 




















































/nR /*AROiV£y (cotfr) 


said that the disclosure of it would violate section 793 if the informa¬ 
tion in fact related to the national defense as that term is regarded 
by law. 


Mr. Moorhead. ~ 


is 

-ftfirl 

Unit 

that 


Is it not also necessary to prove that —I am quoting from 793(e)— 
be possessor ^has reason to believe could be used to the injury of the 
jnited States l So that is a necessary part of the criminal statute 
bat you refered to on page 9; is it not ? 

Mr. Maroxey. I think so , and I think that that would necessarily 
depend on the circumstances. It might depend on the circumstances 
under which he came into possession of it. The grade of classification 
that it had and the nature of the document itsel f could all contribute 
to the determination as to whether or not a reasonable person would" 
_ be p ut on notice that the information could be used to the injury of 
the United States. 
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HEPAKTmnS OF DEFENSE ai® STATE 
,.; -S^y LAW TO PROTECT SECUW/ 

CLASSIFICATIONS WOULD BE 


UNCONSTITUTIONAL 


2 . 7 naic- 


STATEMENT OF J. FRED BUZHARDT, GENERAL COUNSEL, 
DEPARTMENT OF DEFENSE p AND 


STATEMENT OF WILLIAM D. BLAIR, JR., DEPUTY ASSISTANT SEC¬ 
RETARY OF STATE FOR PUBLIC AFFAIRS, DEPARTMENT OF 
• STATE 


M r * Moorhead. Thank you, Mr. Blair, and Mr. Buzhardt. 

Mr- Blair, on page 4 of your testimony you discussed the g rowin g 
_lack of yespect m and out o f the Government for the classification s v.° ” 
.tern with resulting danger bo th to the public right to l>e. mtnTm5rt"' l n' , rl l 
its right to effective protection of its secimtvmte rests. - 

i I would like to ask both o f you whether you think it would be in the 
interests of the Nation, considering both of those rights, that we 
should haye__an Official Secrets Act a long the line that the British 

have? ^^ mr ~ 


VDD 


STAT/ 5 TICS 


Mr. Buzhardt. Mr. Chairman, there are advantages, obviously, in a 
statute authorizing a classification s ystem . I do not believe that an net 
which was comparable to the Britis h Secrets Act would meet"the te«fc 
of consntutionahtvni tins county The British Secrets Act, as vou' 


4L * > . •••••' 't .i, A110 iLisii oecrets .vcr. as vou 

know, is very absolute. For example, one of the offenses punishable is 

™,t7£ W oWouslv someone 




..,11 1 ~.» " v ^^ UU1CAIU »*eu, ouviousiv someone 

could be mailed a document and receive it with n o intern , to commit 
® n ?^ ense on ? ls P art - that act is very absolute. 

Ihe pr o tections which we consi der essent ial and which are guaran¬ 
teed m the Constitution, namelvc'cfue process} are overridden in m-inv 
instances by the Official Secrete - 4 -—■ m 


„l t ,! S J airl ^ eaS >’ . to f 11 ^. th ? ? tatute > if you enact a very absolute 


/Varr- 


. , , *, OLU.Ume, ij. \uu enact a verv T aosoliire 

Xom da fh d i aS / hC i Br , ltlsh 1 9 i5icial , Secrets Act does. When vou back off 

LZ t SZt* an M' fr0,U th u- very easil 7 discernible line-anv- 
-|2dyjj iat violates an ything is sub let to an a bsolute penalty—theuTT 

^^es_much more duricult to ar rive.at -ra mrorv Tan iniacre winch is 


WCIPLIH- 

ARY . 

tfAfciicS 


+ 4? 


Mr. Moorhead. Do you liave anv comments, Mr. Blair ? 

Mr. Blair. No ; I am in accord with my colleague, Mr. Chairman. 


mr 











































JST/IT/S TICS 

_ TuM/SMMtfifr ~F&R 

uwc&MRy CiAssincmn 

Assistant Secretary of Defense, 

Washington, D.C., February 22,1972. 

Hon. William S. Moorhead. 

Chairman, Foreign Operations and Government Information Subcommittee, 

Committee on Government Operations, House of Representatives, Wash¬ 
ington, D.C. 

Dear Mr. Chairman : Secretary Laird has asked that I respond to your 
letter of January 19, 1972, in which you asked for information pertaining to 
gradations or extensions of classified information terms, and also m ade inquiry 
concerning investigations of security violations at the_seax^of^government/^ 


y* 


% 


Question 2. How many formal were conducted by your agency 

at the seat of government bcticeerTj "/;/ I T vco < and June 3 0, 1971 , into possible 
flotations o f your agency's regulations eoncenuru^th^pr^ 

Answer. 1.193 formal investigations and 991 informal investigations. 




#r 


* 


Question 3. In how many instances during the same If-year period weref 
(Note that the Departments’ data are incomplete prior to 1969.) 423HB 
(a). Criminal charges filed , or recommended to be filed , based on failure 
to protect information classified under Executive Order 1050It 
Answer. 0 instances. 

(c). Administrative penalties , ranging from reprimands, to loss of pay 
for specific periods , to dismissal , assessed on the same basisf 

Answer. J£3£2^adrnmis^^ (As also noted above, many investiga¬ 

tive reports or violations involve more than one person.) 


Question If . In ho\r mam/ instances during the same If-year period were charges 
filed or recommended , administrative hearings held , or penalties of +/inu_ sort 
Mssesseaonthe basis of over-classification or other excessive resTricTTononafiFe^ 

to information cfassi/irdunarr Executive Order lOoffl ? ———.. i 

Answer. 0 instancesT 



2.7z.i, 7, 




































A RtHUR J. <$<2l.P3E.R<y 

FoRHCR sJUSTfCG. u,S. St/PRSne court 

Former. AmpasspiVo^j united nations 

TESTIFIES Oa/ FAILURE OF 

CLt\ssiFic%rj 6 N sysr^Ai. 

&3 i97J.j Before 

^RBEOOAA OF /MFO /? AN AT/ 6 a/ 

Subcommittee. Moose of 

REppe s Taj ta rtues (PF<?a 5?, 

Part ±, Committee. Report or 

MEARiA/f'S}: 


STATEMENT OF EON. ARTHUR J. GOLDBERG 

^ 

Anyone who has ever served our Government lias struggled with the 
problem of classifying documents to protect national security and 
delicate diplomatic confidences. I would be less than candid if'I did 
not say that our present classification system does not deal adequately 
with this problem despite the significant advances made under the 
leadership of this committee and Congress in the Freedom of Infor¬ 
mation Act of 1966. I have read and prepared countless thousands 
of classified documents. In my experience, 75 percent of these docu¬ 
ments should never have been classified in tlie first place; another 15 
percent quickly outlived the need for secrecy: and only about- 10 ner- 
S&ftt g enuinely required restricted access over any significant "period 
of time. A- if -— 1 - 


1 


Let me give a case in point. It is a personal matter. On March 15, 
1968, when I was Ambassador to the United Nations. I made certain 
major policy recommendations relating to the cessation of bombin°- 
of North Vietnam in a cable to the President. My memorandum was 
marked for the eyes of the President, Secretary of Stare, and Secre¬ 
tary of Defense only. It had a hisdx security rating. ^ ^ s 


Through no disclosure of my own, this document has in recent 
months been discussed in two books of general circulation authored bv 
former Government officials, and was the subject of comment by Pres¬ 


ident Johnson in a television interview. 


* * 


And as I reflect upon my. rears at the U.X.. I must conclude that 
other men <t\ m:n o f min e to t h e Pr esident and other 
hig hrankin g _q_fficials rela t: t g to Vietnam could safelv be disclosed™ 
i yould welcome the genet release of these and similardocuments'aT 
an aid in informin g Congress and the public' --* 





























WILLIAM. FLORENCE 

Former. 'department of Pefe/Jse 
SE^URiry poL\cy officer. 

TESTIFIES ON FA/1-ORE OF THE 
classification sysrcNi, Z4- ji/Aie 

19 7/j Before the freedom of 
/ M'FORMATI on Subcommittee, 
tfoUSE of ’RepffsfaI r/Tr/t/cs 
{PF<?e 95 } part repo pr¬ 
op cutzcoMM/rree Hearings) 


STATEMENT OF WILLIAM G. FLORENCE RETIRED CIVILIAN 
SECURITY CLASSIFICATION POLICY EXPERT 


&M : J —- 
^' AjCir ' 


idf ^Ffg]y 1955 * Hr 

the various types of actions taken by the Department of Defense in ‘ 
implementing Executive Order 10501 had permitted and encouraged 
the overclassification of information to begin increasing again. 

Since then the practice has become so widespread that the defense 
classification system is literally clogged with material bearing classi¬ 
fication markings. I would g uess that there are at least 20"million 
classified documents, jncludin g Te p roduced copies, in existence toda ~ 
I sincere l y believe that lessthan one-half oT 1 percent of the different 
documents which bear currently assi g ned classification markin g s ac¬ 
tually contain information qualifying even for the lowest defense clas¬ 
sification under Executive Order 10501. In other words, the disclosure 
of information in at least 99V o percent of those classified documents" 

could n ot be pre j udicial to tnedefense interests of the Nation. 

Numerous individuals in the Department of Defense, including my¬ 
self, have attempted to the best of our ability to limit the use of de¬ 
fense classifications to the purpose for which they were intended. 
Various officials from the Secretary of Defense down have initiated 
measures designed to restrict the use of defense classifications. 

But hundreds of thousands of individuals at all echelons in the 

Department of Defense practice classification as a wav of life. They 

( came into military service or civilian employment under the policy in 

Executive Order 10501 which permits the classification of information, 
and they simply are not going to change their practice as long as the 
classification system exists. 
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CtNmsmw shows how vemr- 

Aja//r OF DEFENSE CLASSIFIES 


■ REcm OF FIJBLIC HEARJN fi 

Tart % Moose of f^epRcse/vrA 
T/r&S 7 =r ,'Zc cPc/ti e >/= saJtofaif\ not/ jv& — 
^ A t" n J €e ^ KSroRT <£>/=■ MSAR/A/fS. 

/iAy 1 , l?7Z 7 ' 


nn 




STATEMENT OF HON. OTIS G. PIKE. A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW YORK 


*- 


*- 




[Referring to security classification} 

tj ^ttt » f Defe "^ i" this i s unifonnlv on 

fv^o r rf^ 0nd . C k a ^ i f yil ! g for P UI 'P oses of national defense, they classi- 
^^MjthatJslUBI.y, to avoid embarrat.rn.nt . “7..??.!. 

them JL y — rough sheer stupidity and because no one ever tells 
“s^ret h ”lnd l !b S ^" pag ®. >f t' r “ft*'' page of testimony stamped 

there tsa page 

si§il§sssss 

263 E’s and SPS 10?” I deI * ted J> ercent chance of survival with the 
Well, that is right. It was an ope n hearingMv daughter happened to i 

^ /fe" $r 

In conclusion, it is my own judgment that 90 percent of what is 
classified should not be. 

































NAVY ArniKAL SAYS -SECURITY 
CLASSIFICATION IS FOR 

SECRETARIES AND YEOMF M 



S-f , 2 - 4 - - 7 /Ue-y / f-' 


£ 


0 


0 


ST *H™ 0F REAR ADM - GENE R. LA ROCQUE (RETIRED) 

executive director, center for defense information 


* 


^r 




For the past 31 years, it has been mv privilege to serve this v of ; 

as a commissioned officer of the U.S. Xavy. ~ ™ serve this Nation 


WoSaltfrhiL lovllt^T functionS : best wh en there is a lush 
or 103 alty. This loyalty is also an essential quali ty for promotion. 

tn'^a t cc^ m -l lt w ’ th c e l)est wa - v to P r( -'vent disclosure of information is 

nrv«w f- - ;t : S ! ficat ' 0n IS ! 71ade f or a Vari ^v of reasons . First, to 
prevent it from falling into the hands of a potential enemv; this is 

ffi-TnM * 6 but accou ? ts f ? r onl y< Tjniall portion of the material classi- 
ntw ™ VV reasoRs . ^ or j^lassjfving material are: to kee p it from t he 
other military services, from civilians 111 their own servic e, from rivil. 

ffifj ' 1 e“ e ^f f T P d epartment, from the State De partment , and of 
course, trpmth e ( o jigress^ometimes, information is classified to witli- 

' ^ongiLs later rC eaSe to max u nize the effect on the public or the 
b.teaSiihte i 0 ?. is classilie< ! » «>« only portions of i tsm 

i_w or "* Con - 

sssss i,,n<ti “ E ™ “oV«"e si 

‘wisS™ Sim ,f Ie; *« «" e "oods is a typewriter or a 

the classification—" im o’ CCS * t * e SPPrctanos °»‘ the yeomen establish 

SSfiaSaBSSSIS 
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SUSMA/A M&BEE; First l//c£ 
PRBSl&BN'T pRBSS CLUJS> <3F“ 
tV%SH/fif(?y-Oti x tt/4SfrM$73//j £),C, 

'f&sr/F/es <?fArT TF& CLASSlFlcfi - 

7 ~/o/j s/sr^M js stR3iTRAR y 

/two TAPRIClOUSj ZB dtjriE 197/, 

0£FOR£ T*£ pR6£OCFt CF 

?//Fo if A) /pri'OAf cca? At / rres y 

/Foust of pepR.Bse.sJrAT/Ucs 

(PF$£ Z77; PART R£PCRT OF 

Sti$COAf A?/TT£ /¥£/$ R )/ff S) 

STATEMENT OF SUSANNA McBEE. WASHINGTON EDITOR, McCALL’S 

MAGAZINE, AND FIRST VICE PRESIDENT, PRESS CLUB OF 
' WASHINGTON, WASHINGTON, D.C. 

I would like to describe how the working press and the Government 
operate within the Government's system of classifying innumerable 
documents as “Top Secret" or ‘‘Secret" or “Confidential." It is a rela¬ 
tionship that is at once cooperative and combative. 

* The Government official leaks a secret because he wants to aid his_ 
agen cy, his policy, h is country. The reporter accepts the secret because 
he feels it TsTof public interest and that it will aid his reputation and 
his publication. Yet, if he is worthy at all of his press card, the re¬ 
porter will go further and seek the rationale for the leak and addi¬ 
tional, perhaps, opposing, points of view. 

The chief characteristics of the classification s y stem are that it is 
arbitrary and capricious. ITie Government, in p ractice, does not recog- 
nize or abide by its own system of classification. 

yK 

You have already heard testimony that far too much information 
that should be in the public domain has been classified “Secret.’’ I 
would like to add to that bv quoting from the affidavit filed in Federal 
court this month by Max Frankel chief of the New York Times 
Washington bureau, ill the case of the United States v. The New York 
Times Company: 

• • • the Government and its officials regularly and routinely misuse and 
abuse the classification of information, either by imposing: secrecy where none * 

is justified or by retaining it long after the justification has become invalid, for 
simple reasons of political or bureaucratic convenience. To hide mistakes of 
judgment, to protect reputations of individuals, to cover up the loss and waste 
of funds, almost everything in Government is kept secret for a time and. in the 
foreign-policy field, classified as "Secret” and "Sensitive” beyond any rule of law 
or reason. 













S/mvcTS from 


Ned yoxx ~f~/MES Editorial 
JL Jul'/ J? 7 J 

P&bitr ik CLhssiF/cami muss 


Tile historic decision of the Supreme Court in tiic case 
of the United States Government vs. The New York Times 
and The Washington Post is a ringing victory for freedom 
under Jaw. By lifting the restraining order that had pre¬ 
vented this and other newspapers from publishing tl:e 
hitherto secret Pentagon Papers, the nation’s highest 
tribunal strongly reaffirmed the guarantee of the peo¬ 
ple’s right to know, implicit in tlie First Amendment to 
■' the Constitution of the United States. 



* ^ 

So far as the Government’s classification of the mate¬ 
rial is concerned, it is quite true, as some of our critics i 
have observed, that “no one elected The Times" to 
. declassify it. ^hiMMs_also_*n»g > as the Court fiit)»icll.K* 
recognizes, that, the puhiic interest is not serve'* ;‘y 

^ hssinCiition_^nr7e'.cii:i»)i TT"^eerc^*T!7vi ) of 

i r i:t UorT l TrT!rTirrT?rTt" cr , vr*T^r "!? 1 rr i . ;i:>T 

rj Vd rprv/n* ; TrsTl 1 I rt ^ *V-,'V_ ly. | 

^^ Uild'CiSi s «)I L’i(; i '.gju,],' 

? Out of this case should surely come a total revision of * 

t’jiove rnmenfal procedures and prsctice^iTru^ TuhH^T??* 

* 01 clas s:!icmio n oi (jncnhi.-nis. ii.vep/ou’/'vv/io 1 r.a's ever"- 

_l^ an Y years the classinaaiion procedures jy;vo br-. q»» 

I .flopclcssiy mud died by inmia, unnoity ram somrjrn es , ' 

?_even stupidity and venality. . ' " 'j 
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A TASK FORCE’S VIEW OF SECRECY 

(Note. —Following is the summary of the 1070 report of the Task Force on 
Secrecy established by the Pentagon’s Defense Science Board. The nine-member 
Task Force was chaired by Frederick Seitz, former president of the National 
Academy of Sciences, and included such prominent scientists as nuclear physicist 
Edward Teller and former Atomic Energy Commission member Gerald A. Tape.) 

1. The task force considered the matter of classification from several viewpoints. 
However, it focused its main attention on the classification of scientific and tecle 
meal information. 

2. The task force noted that it is imlikely that classified information will re¬ 
main secure for periods as long as five years and that it is nmre reasonable to 
assume its knowledge bv others in periods as sho rt as avear thro ugh independent 

^^Ljs eoverv. clandestine disclosure or other me^ns. TMT mmm 

^^aTThe task force noted that the classification of information has both negative 
as well as positive aspects. On the negative side, beyond the dollar costs of making 
decisions on classification and maintaining information secure, classification es¬ 
tablishes barriers between nations, friendly as well as not. creates areas of un¬ 
certainty in the public mind on public issues and impedes the flow of useful 
information within our own country as well as abroad. 

4. The task force noted that more might be gained than lost if our nation were 
to adopt, unilaterally if necessary, a policy of complete openness in all areas of 
information, but agreed that in spite of the great advantages that might accrue 
from such a policy, it is not a practical proposal at the present time. The task 
force believes such would not be acceptable within the current framework of 

. "~~ attitiidesT^ bot h national and intern ation al, toward classification. . . . 

5. The task force noted that the types of scientific and technical information 
which most deserve classification lie in areas close to design and production, 
having to do with detailed drawings and special techniques of manufacture. 
Such information is similar to that which industry often treats as proprietary 
and is not infrequently closer to the technical arts than to science. The task 
force believes that most of the forces of attention of classification of technical 
information be directed to such areas instead of to research and exploratory 
development. 

6. It is the opinion of the task force that the amount of scientific and tech¬ 
nical information which is classified could profitably be decreased perhaps by 
as much as 90 per cen t jjy limiting the amount of information classified anil 
the d urati on of its classification. Such action would serve better the protection 
of necessarily classified information since the regulation concerning the enforce¬ 
ment of the residual could be applied more rigorously than at present. 
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STATEMENT OF DAVID 0. COOKE, PRINCIPAL DEPUTY ASSISTANT 
SECRETARY (ADMINISTRATION), DOD 


Mr. Horton-. Mr. Cooke, 


- -, I wanted to ask you, have vou had an op¬ 

portunity to read the statement of Mr. William Florence who testified 
before this committee last week? 

Mr. Cooke. Y es, I have read it once, sir. 

Mr. Horton*. In.his.statement on page 5 he makes this statement: 

„!„••• the J )ractlc ® (overclassification) has become so widespread that the defense 
wS 1 ? 8y ?f m 1S literally closed with material bearing classification 
“^, rl 5? ea 1 would guess that there are at least 20 million classified documents 
including reproduced copies. I sincerely believe that less than one-half of i 

nfniritfn, ° f < j* fferent documents which bear currently assigned classification 
markings actually contain information qualifying even for the lowest defense 
classification under Executive Order 10501. In other words the Sosure ^ 
H^™**"* 2* le f s t 99V2 percent of those classified documents could not be 
prejudicial to the defense interests of the United States. 1 W 

Mr. Horton*. How do you react to that statement ? 

- r j-29 OKE : Horton, I am not a—Mr. Florence spent a long 

f,° d , . ls ^, n S ins}ied career with the military in the Department of 
the Air Force, and I am not aware of the factual basis or data which 

iS TP-s this purely personal judgment. We do not have any 
available figures on a defense wide basis, “ \7/ • 

™ ^ .... /"> TK’ 

. closest we can come to it, sir, is biennial record reports indicat- 
mg DOD holdings in total, classified and unclassified, of approxi¬ 
mately 6 million cubic feet in active files. It was the estimate of one 
military department several years ago that IT percent of the docu¬ 
ments in their files were classified. If that figure is a valid estimate 
across the board, and we do not know whether it is, but assuming it is. 

I would say of our active record holdings, approximately 17 percent 
represent classified documents of all levels of classification. \L- \i > v 

/F /7\ '/\ 

Mr. Horton*. Based on your knowledge of classified documents, from 
your position, how many would you estimate are classified ? 

* Cooke. Based upon the collective judgment here, I would think, 
including reproduced copies, there could be more than 20 million 

classified documents. \h . .. 

/‘V /l- ,T' 

Mr. Horton. What percent do you think could be declassified ? 

Mr. Cooke I would estimate a very substantial percentage could 
todok SSlhCd resources in terms of manpower and dollar s 
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Mr. Cooke. I think it is safe that they could be, sir. 
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Affidavit of George Mac- 
Clam, presented in open ses¬ 
sion in U.S. District Court. 
Most of the government's af¬ 
fidavits were presented in 
closed session. 

I, George MacClain. Direc¬ 
tor of the Security Classifi¬ 
cation Management Divi¬ 
sion, Office of the Deputy 
Assistant Secretary of De- 
.fense (Security Policy) 
(Administration), being 
duly sworn, depose and say: 

1. That I have held my 
present position since 1963. I 
have been employed in the 
Department of Defense con¬ 
tinuously since 1955. 

*• * * 


When two or 
more documents are com¬ 
bined together to make a 
single pac!::;gc, the overall 
classification of the total 
package would depend upon 
not only the highest level of 
classification of any portion 
of material in cither of the 
parts of the package, but 
also upon the question 
whether putting the two or 
more parts together into a 
single package gives rise to i 
information which in itself 
merits a higher classifica¬ 
tion than any part within 
the total package. On this 
principle, it is sometimes • 
necessary to classify a docu ¬ 

ment in which no sinclr j 
piece or part is itself classl- 

iFied. IJ | 


AN EXAMPLE 

OF THIS 
FALSIFICATION 
OF EXECUTIVE 

0ROER tosoi 
CLASSIFICATION 
Poucy IS 
APPENDED. 
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STATEMENT OF HON. WILLIAM B. MACOMBER, JR.. DEPUTY UNDER 
SECRETARY FOR ADMINISTRATION, DEPARTMENT OF STATE 

I would like to say before I turn myself over to you for questioning 
that certainly we are aware that there a re gibuses, of the classification 
■system, ]ust as there are abuses in the field of tne first amendment. 

__ 7$ 

The President last January indicated his dissatisfaction with the 
present system. His view—and I commend it to all Americans—is 
that we really do classify much too much that doesn’t need to be 
classified and we keep things classified much longer than they need 
to be, even if they were legitimately classified in the beginning 1 . 

We all kno w, I think, that there is a tendenc y in the executive branch 
to overclassify. The President is very anxious to rind ways—and he 
has set up a high-level committee to find ways to reduce the volume of 
materials that are classified and to get more information out promptly 
to the American people. w . 

7* ' 5K 

Now, where I believe the first change is needed is in attitudes. I 
'think that the problem of escalation in classification is like in. prices^ 
everything seems to go up. 1 tbink it\s very import-ant tn a better 
-attitude in the Government about classifying only those things that 
need to be classified, not overclassifying them. 


o 


Statement of WILLIAM J>. BLAIR, JR, Deputy 
Assisr/wr secretary of state for public Affairs, 

DEPARTMENT OF STATE Tr*#* 2 . 4 - 63 . 

-Rjifu-FT e-fi jg 




A The first of these basic conclusions was simplv this, that our existing 

^ „ 7- 111 _ A.1 _ 1 1 , • o • *■ v ' - _ _© 


system of classification and declassification, governed by Executive 
Order 10501, was not working as it should. Too much information, 
probably far too much, was being classified to begin with, and too 
much of that was being overclassified. 


Executive Order 10501 failed to provide an effective means of 
monitoring its implementation. And the handling of national security 


v* hiiv Ulto. 





















ARCHIVIST OF THE U.S. SAYS 

470 MILLION CLASSIFIED m$ 


ON HAND FOR 2939 - 1954 % 

ONLY 3% on less 
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STATEMENT OF DR. JAMES B. RHOADS, ARCHIVIST OF THE 
HOTTED STATES: ACCOMPANIED BY DR. JAMES E. O'NEILL, 
DEPUTY ARCHIVIST 


TVhen the National Archives was created some 38 
classification of documents was still in its infancy. 

^ Vfc 


*r 

years ago, 


the 


As we have grown in recent years and as agencies have retired their 
more recent, 20th century, records, we have increasingly had to face 
the problem of handling classified documents. ^ ^ 



Perhaps, Mr. Chairman, a few statistics will demonstrate the dimen¬ 
sion of this problem. We estimate that for the period 1039 throu gh 
the National Archives and the several relevant Presidential”" 
Libraries possess approximately 172 million p ages of classified mate¬ 
rial, including a small amount of material of permanent value in our 
Federal Records Centers. For the perio d 1940-1930 we estimate our 
classified holdings at approximately 150 million p ages, and for the 
period 1950-1054 we estimate an additional 14S million pages. These 
estimates indicate that for the period from the beginning of the Second 
World War through the end of the Korean War we possess some 470 
million pages of classified documents.* i 


Our detailed studies 

of this material and the pilot projects which we and certain of the 
agencies have carried out lead us to believe that probably not more than 
1 percent of these classified documents will continue to be classified. 

JP*—— ■ ■ 
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By JAMES DOYLE 

SUe Staff Writer 

Another national publication 
has joined the movement to¬ 
ward printing official govern¬ 
ment secrets. This time it is 
the Congressional Record, the 
official publication of the 
House and Senate. 

Yesterday’s Record, carried 
30 pages of fine print contain¬ 
ing a large portion of National 
Security Staff Memorandum 
No. 1, a secret government 
study on the Vietnam war pre¬ 
pared at the direction of the 
Nixon administration in 1969. 

The rest of NSSM No. 1 was 
due to to be published in the 
Record todoy, despite the fact 
that the Senate has been fight¬ 
ing over disclosure of the doc¬ 
uments for two weeks, 
i The secrets were submitted 
by Rep. Ronald V. Dellums, 
D-Calif., a radical anti-war 
‘ black congressman who sim¬ 
ply dropped the so-called “Kis¬ 
singer Papers” in the hopper 
and requested they be printed 
as an extension of his remarks 
on the floor of the House. 

He was granted unanimous 


consent to extend his remarks 
by the House on a routine mo¬ 
tion. 

Sen. Mike Gravel, D-Alaska, 
supplied the documents to Del¬ 
lums at the congressman’s re¬ 
quest. Gravel has been trying 
to read the Kissinger papers 
on the Sentate floor for two 
weeks. 

The Senate held two secret 
sessions to discuss Gravel’s at- 
tempts, and Republicans 
threatened censure or worse if 
Gravel persisted. 

Dellums said he had sup- 
, ported Gravel’s attempt “and 
I thought it w r ould be hypocriti¬ 
cal of me not to get them 
, printed in the House if I be¬ 
lieved in what Gravel was at¬ 
tempting to do in the Senate.” 

Dellums said the document 
he received from Gravel was 
dropped into the printer’s box 
in the Longworth House Office 
Building for insertion in the 
Congressional Record about 8 
p.m. Wednesday night. 

He said the printer called 
about 45 minutes later to say 
that two photo-faciraile pages 
were illegible, and that the 


size of the document would re¬ 
quire that it be printed in two 
installments. 

The main points, including 
doubts about the practicality 
of mining Haiphong Harbor 
and the ability of the North 
Vietnamese to continue the 
war with reduced military and 
economic aid, have been pub¬ 
lished before. 

Senate M i n o r i t y Leader 
Hugh Scott criticized Gravel 
on Wednesday for releasing 
bits and pieces of the docu¬ 
ments on the Senate floor 


Tuesday, Scott said that it was 
unlawful. 

Scott was unab le to cite ex¬ 
actly which la w Gravel had 
violated, and~tHere appeared^ 
to be some question about this. 
Documents are classified un¬ 
der rules set down by execu¬ 
tive order. 

The House Speaker’s office 
took the view that no House 
rules had been violated by 
Dellums and that Speaker Carl 
Albert, D-Okla., would not in¬ 
tervene to stop publication of 
the remainder of the docu¬ 
ments. 
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1 leader. Any member appointed under the provisions of this 

2 resolution shall be exempt from the provisions of the Reorga- 

3 nization Act relating to limitations on committee service. 

4 The^oiMnit^^hr^^^^^^^tudv and report its find- 

5 ings and recommendations to the Senate, wit hin sixty dtus 

6 ef its es tabli s hment ? by January 2, 1978, on all questions 


7 relating to the secrecy , confidentiality, and classification of 

8 Government documents committed to the Senate, or anv 


9 Member thereof, and propose guidelines with respect thereto; 

and, the laws and rules relating to secrecy, confidentiality, 
-*-*• and^dr^fi^^^^o^Governmen^^ocument^and^he^ju^ 
12 thority therefor. 


HDTE: IS November 1972 

1* Riis action resulted from Senate debates in closed sessions 2 and li 
M^jr 1972, as reported in the Congressional Record of f> M^- 1972. 

(&.) 

2. Knowing of (a) massive unwarranted censorship and^the inpact on 
Congressional responsibility stemming from the Executive branch security 
classification system, the question for decision is whether Senators should 
reject the mere existence of classification markings as a valid criterion 
for secrecy. 

3* Indications are that the committee will become fully active after 
January 3, 1973. Membership is as follows: 


Mansfield, Chairman 
Gravel 
' Pas tori 
Hughes 
• Cranston 


Scott, Co-Chairman 
JavitS 

Cook 3^^ 
Gurney 
Hatfield 

f. 

























'President a ii/on denounces 

Executive order 10501 

CLPtssiF/cRTiON Toney 
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The White House. 

0 March 8,1972. 

Statement by the President 

today si^nied an Executive order establishing a new, more progressive 

lT t ^ n »H«nir ifiCat ^ n o?v nd Classification of Government documents rvl'u 
iUig to national security. This reform springs from a review that I initiated al¬ 
most 14 months ago and represents the first major overhaul of our classification 
procedures since 1053. 


Unfortunately, the system of classification which has evolved in the United 
States has failed to meet the standards of an open and democratic society, al¬ 
lowing too many papers to be classified for too long a time. The controls which 
have been imposed on classification authority have proved unworkable, and 
classification has frequently served to conceal bureaucratic mistakes or to 
prevent embarrassment to officials and administrations. 


The many abuses of the security system can no longer be tolerated. Funda¬ 
mental to our way of life is the belief that when information which properlv 
belongs to the public is systematically withheld by those in power, the people 
soon become ignorant of their own affairs, distrustful of those who manage 
them, and—eventually—incapable of determining their own destinies. 


AVPENDUPH 

Once locked away in Government tiles, these papers have accumulated in 
enormous quantities and have become hidden from public exposure for years, for 
decades—even for generations. It is estimated that the National Archives now 
has 160 million pages of classified documents from World War II anu over 3oO 
million pages of classified documents for the years 1946 through 1954 
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THE COURT; All right. 

jour volumes. to 

be heard any further on that? 

MR, NESSON: Your Honor, I would appreciate 
it if you would held off on that, until Mr. Goodsll could 
be here. He has prepared responses. 

3047 

THE COURT: I don't believe it is. it i 3 
my ruling on the four volumes of the ^lassified^ateria^ 

***** — Y documents ad mitted into evidence in this trial will 
all be handled the same wav. The documents will be in the 
custody of the clerk's office and handled the same as other 


clerk 's office. 

So the four volumes would be handled 
during the trial m the same manner in which the remaining 
volumes are. I am of the opinion that the right to a public 
trial requires such handling of the documents. 




















SENATE WILL DECIDE VALIDITY 
of CLASSIFICATION MARKINGS 


92d CONGRESS 
2d Session 



IN THE SENATE OF THE UNITED STATES 

Mat 5,1972 

Mr. Javits (for himself, Mr. Brooke, Mr. Robert C. Byrd, Mr. Chiles, Mr. 
Church, Mr. Cooper, Mr. Cranston, Mr. Fulbright, Mr. Hatfield. Mr. 
Hughes, Mr. Mathias, Mr. Pastore, Mr. Randolph, and Mr. Stevenson) 
submitted the following resolution; which was ordered to lie over under the 

rule 

Mat 8,1972 

Ordered to be placed on the calendar 

June 22 (legislative day, June 19), 1972 

Referred to the Committee on Government Operations with instructions to 
report on or before August 7, 1972, at which time, if the committee shall 
not have acted, the resolution shall be deemed to have been reported and 
placed on the calendar 

; August 8,1972 

: ^ Placed on the calendar . 

August 15,1972 

Considered, amended, and agreed to 
[Omit the part struck through and insert the part printed in Italic] 


: RESOLUTION 

To establish a select committee to study questions related to secret 
and confidential Government documents. 

1 Resolved , That there is hereby established a special ad 

2 hoc committee of the Senate to be composed of ten members, 


next; 

RA (E, 


five from the majority and five from the minority. The major¬ 
ity leader shall be the chairman and the minority leader the 
cochairman. Of the remaining eight members, four will be NEXT 
appointed by the majority leader and four by the minority 












